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Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 3571 OF 2008
(Arising out of SLP (C) No.16514 of 2007)
Shyamal Kanti Guha (D)
Through LRs & ors. ... Appellants
Ver sus
Meena Bose ... Respondent
JUDGVENT
S.B. Sinha, J.
1. Leave granted.
2. Interpretation of ‘a WIIl executed by one Hillol Kanti Guha is in

qguestion in this appeal which arises out of a judgnent and order dated
13.11. 2006 passed by a Division Bench of the Calcutta Hi gh Court in First
Appeal No. 155 of 2002 affirmng a judgnment and order dated 24.5.2001
passed by Civil Judge Senior Division, Alipore in Title Suit No. 57 of 2000.

The properties in suit belonged to the testator. The parties hereto are a
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brother, sister and the heirs and | egal representatives of the testator. A suit
for partition was filed by Meena, the sister of the testator for declaration of
title in respect of 50% of the property in question and for partition. The
right, title and interest of the parties to the suit indisputably arise for the

WIIl in question.

The said WIIl was executed by Hillol Kanti Guha on 3.4.1985. Hllo
Kanti Guha was a bachel or. He had two brothers; Shyanmal Kanti Guha and
U jal Kanti Guha and one sister Sm. Meena Bose, the original plaintiff. He
was owner. of a dwelling house No. 5/1A, Mdore Avenue, Cal cutta-40. He

had al so a bank account as well as shares in the Conpany.

Shyamal Kanti Guha died during the pendency of the appeal in the
Hi gh Court. His heirs and | egal representatives had been brought on record

in his place.

For the sake of conveni ence, we heretobel ow re-produce the rel evant

cl auses of the WIIl, being:

"6. Subject as aforesaid, | give, bequeath and devise
ny 50% dwel | i ng house of No. 5/ 1A, 'Moor Avenue,
Calcutta to ny brother Sri Shyamal Kanti Guha and 50%
to ny sister Ms. Meena Bose and after her denise the
said brother is entitled to occupy the said premses
absol utely.

7. | give, bequest and devise, ny fixed deposit A/c in
ny Bank or banks to ny brother M. Shyanmal Kanti
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Guha 50% and to nmy other brother M. Ujal Kanti Guha
25% and al so to nmy nephew Sri Jaydeep Basu 25%in

total account absolutely.

8. | also give bequeath and devise ny conpany’s
shares in nmy any conpany to ny brother M. Shyama

Kanti Guha 50% and to ny sister Meena Basu 25% and

also to nmy other brother M. Ujal Kanti Guha

9. | also give, bequest and devise ny Bank Deposit
in the Allahabad Bank to nmy brother M. Shyanal Kanti
Guha 50% and to nmy other brother M. Ujal Kanti Guha
25% and to nmy sister Ms. Meena Bose 25%

10. If any of nmy brothers or sister or both of themdie
during ny Iife tine then in such case the heirs of the
deceased brothers or sister shall get their respective
shares of the deceased absolutely as per above termns.
11. Subj ect as aforesaid, | give, bequeath and devise
the rest and residue of ny estate to ny brother and sisters
and nephews absolutely."

Construing the WIll and in particularly clauses (10) and (11) thereof,
both the courts held that bequeath infavour of the respondent - plaintiff

was absolute and thus the suit should be decreed.

3. M. Dushyant Dave, |earned Seni or Counsel appearing on behal f of

the appellant in support of this appeal contends that in view of the well-
settled principles of law, a WIl nust be read inits entirety and so read there
cannot be any doubt whatsoever that the intention of the testator was to

confer only a life interest upon the plaintiff - respondent. It was urged that
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the very fact that in the event of the death of the sister, Shyanmal Kanti Guha,
the appellant’s predecessor-in-title was to occupy the said prenises

absolutely and furthernore in view of the fact that clause (10) applies only

in the event that both the brothers or the sister died during his life tine, the
guestion of the sister’s acquiring a permanent interest in the suit property

did not and could not arise. In support of the said contention, strong
reliance were placed on"Raj Bajrang Bahadur Singh v. Thakurai n Bakhtr aj

Kuer [(1953) SCR 232], Ramachandra Shenoy & anr. v. Ms. Hlda Brite &

ors. [(1964) 2 SCR 722], Navneet Lal alias Rangi v. Gokul & ors. [(1976) 1

SCC 630] .

4, M. Dharnendra Kumar Sinha, |earned counsel appearing on behalf

of the respondent, however, subnmits that the words ‘give, bequeath and

devi se’ on the one hand and that the word ‘occupy’ on the other, ought to be
assigned different meanings and so done the bequeath under the WII in

terns of the plaintiff nust be held to be absol ute.

Al t hough construction of clause (6) of the WIIl is in question
i ndi sputably the said clause for the purpose of ascertaining the intention of
the testator nust be interpreted having regard to other ternms of the said WII.

A bare perusal of the entire WII goes to show that the testator was aware of
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the nature of the bequest. He wanted to give nuch nore to his brother

Shyamal Kanti Guha than others.

5. Intentionally different words like ‘give’, ‘bequeath’ and
‘devi se’ had been used in all the relevant clauses, nanely, clauses (6) to

(11). Even the word ‘absolutely’ has been freely used.

He envi sioned two situaticons. Death of his sister Meena Bose and his
own death., G ven a plain neani ng; whereas clause (6) was to apply in the
case of Meena Bose, clause (10) applied if he expired. dause (10) cannot
be read in isolation. 1t nmust be read subject to the other terns contained in

clauses (6) to (9) as the words ‘as per above terns’ have been used therein

We have noticed clauses (7), (8) and (9) only for the purpose of
showi ng that he gave sonething also to Jaydeep Basu, son of his sister Ms.
Meena Bose. The bequeath in favour of another brother Ujal Kanti Guha
was only to take 25%in the Conmpany shares as al so Bank deposits in
Al'l ahabad Bank. He nmade a distinction between grant in favour of his sister

and the one in favour of his nephew Sri Jaydeep Basu.

6. Keeping in mnd the aforenmentioned backdrop, the WLl should be

construed. It should be done by a Court indisputably placing itself on the
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armchair of the testator. The endeavour of the Court should be to give
effect to his intention. The intention of the testator can be culled out not
only upon reading the WIl inits entirety, but also the background facts and
circunst ances of the case. Genuineness of the WIIl dated 3.4.1984 is not in
guestion. The fact that the testator was the owner of the properties is also

not in question.

7. Bef ore, however, referring to some precedents operating in the
field, we may notice the dictionary nmeaning of the words ‘bequeath’,

‘devise’ ‘and ‘occupy’, which-are as under

"Bequeath. To give by will; assign as a legacy. This word is
properly applied only to personalty, but in awll it avails to
transmt real property also; "devise," however is the proper
wor d.

To | eave property by will to a person

"Devise. (Primarily, a dividing or division) In the law of wills
as a noun a gift of real property by will; a disposition by will;
an instrunent by which | ands are conveyed by will, the

direction of a testator of sound mnd as to the disposition of his
property after his death. As a verb to give or dispose of |and or
hereditanents by will; sometines as a verb, to draw an
instrument. A ‘devise’ is where a man in his testament giveth

or bequeatheth hi's goods or his lands to another after his
deceased. (Terns de l'a Ley). The word was fornerly

particularly applied to bequests of |and; but is now generally
used for the gift of any |egacies whatever. (Toniin)

"Qccupy. To take possession of, seize, enploy, to take
possessi on of and retain or keep. "To occupy" property
denot es a physical possession; but "occupy" is a word which in
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one form and another is not infrequently used of an incorporea
her edi t anent . "

(See Advanced Law Lexi con by P. Ramanatha Aiyar, 3rd Edn.

2005)

We may al so notice the meaning of the word "subject to".

It neans:

"Li abl'e, subordi nate, subservient, inferior, obedient to;
governed or affected by; provided that; provided,
answerabl e for. Homan v. Enployers Rei nsurance

Cor poration, 345 My. 650, 136 S.W 2d 289, 302"

(See Bl ack’s Law Dictionary, Fifth Edition at page 1278)

The WIIl was a registered one. The said WII was probated by the

execut ors thereof. The suit was filed as the plaintiff found that joint

enj oyment and possessi on of the suit property to be inconvenient. The

| earned tria

j udge opi ned:

"Consi dering the above facts and circunstances, | am of
the view that the clause-6 does not create any

i npedi ment for the plaintiff to get partition of the suit
property because clause-10 of the said WII clears the
intention of the testator that in case of death of both
parties, their heirs will enjoy the possession of the suit
house absolutely."
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The Division Bench of the Hi gh Court also held:

"We have heard respective contentions of |earned
counsel for the parties and we have read clause 6 of the
WIl. In our view, as rightly contended by | earned
Counsel for the respondent, the expression "occupy the
......... prem ses absolutely" inplies that Shyamal woul d
have the right to occupy the said premises inits entirety
had Meena predeceased him Meena is still alive. A
right to occupy is not the right to own the property. The
words "give, bequeath and devise" indicate vesting of
title in the property absolutely in favour of the persons
nmentioned in the aforesaid clause. The property had
been given to the brother and sister in equal share.
However, on the death of Meena, the right of possession
was i ntended to be suspended, as far as the heirs and
| egal representatives of Meena were concerned, till the
death of Shyamal. Had Shyamal been alive, we would
have had to exanine how far such clause could be valid
in the context of Section 119 of the India Succession
Act, 1925.

Fortunately or unfortunately, we need not
undertake the said exercise-in view of the death of
Shyanmal . We, therefore, cannot accept the contention of
M. Bhattacharyya. Accordingly, we do not find any
reason tointerfere with the order, decree and findings of
the learned trial judge. However, we nerely suppl enent
the reasoning given by the |earned trial judge. W do not
approve of the reasoning given by the learned trial judge
to the extent inconsistent with our reasoning."

Both the courts bel ow proceeded on the basis that the word ‘ occupy’
woul d nean physical possession only. ‘Cccupy’ sonetines indicates |ega

possession in the technical sense; at other tinmes mere physical presence at a
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pl ace for a substantial period of tine. (See Advance Law Lexicon page

3297)
9. Wuld it not include within its fold the vesting of a property, is the
questi on.

Odinarily, the word ‘occupy’ does not denote ‘vest’.

In the context of the construction of WII, however, the neaning of
the word as defined in dictionary nmay not be insisted upon. If the

construction of the WIIl as advanced by the | earned trial judge as also the
H gh Court, nanely, reading of clauses (6) and (10) together is correct then
after the death of Shyamal Kanti Guha, his heirs and | egal representatives
inherited their father’'s right so far as the dwelling house is concerned.
Thus, they have a right to occupy the premi ses in question after the death of
Ms. Meena Bose. If the intention of the testator was that heirs and | ega
representatives of Shyamal Kanti Guha would have no right in respect of the
50% of the share of Ms. Meena Bose, it could have been stated expressly.

If clauses (6) and (10) are to be construed together, it would take into
account not only the death of Ms. Mena Bose during the lifetinme of

Shyanmal Kanti Guha but al so any of them Indisputably, the heirs and | ega
representatives of Shyamal Kanti Guha would have a right to occupy the

prem ses after the death of Ms. Meena Bose. But, clause (10) would apply
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in the event, brothers and sisters or both of themdied during the testator’s
lifetime. The word ‘then’ plays an inportant role. It, therefore, does not
take into consideration any other contingency. Even if that be so, clause
(10) of the WII was to be subject to clause (6) as the words ‘as per above
terms’ have been used. But how then should the intention of the testator be
ascertained in respect of his bequeath of the dwelling house in terns of
clause (6). He did not intend to give it to a third party. Evidently, the
brothers and sister were residing in the said house. They were given equa
shares. But the share bequeathed to Meena Bose was given as after her
deni se, the brother was entitled to occupy the entire prem ses. The
meani ng of the word ‘ occupy’ should not be read in isolation. The right to
occupy is the subject matter of devise. It nust be read with the word
‘absolutely’. Right to occupy as a limted owner and a right to occupy
absol utely coul d not have different meanings. The heirs and | ega
representatives of Shyamal Kanti Guha and Ms. Meena Bose were to get
the interest in the dwelling house absolutely. If the intention of the testator
was ot herwi se, the question of Shyamal Kanti Guha occupying the said
prem ses after the dem se of his sister would not have specifically been
ment i oned.

In the aforenentioned situation, we may notice the decision of this

Court in Raj Bajrang Bahadur Singh (supra).




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

18

11
In that case, the testator had two sons Bajrang Bahadur and Dhuj
Singh. The estate was to vest in the elder son. It is with that view, a WII
was executed to bequeath some properties in favour of his younger son in

the follow ng terns:

"2. | have decided after a full consideration that I
shoul d execute a WIIl in favour of Dhuj Singh with

respect to the villages detailed bel ow

3. So that after ny death Dhuj Singh may remain in
possessi on of those villages as an absolute owner with

the reservation that he will have no right of transfer.

4. If,  God forbid, Dhuj Singh may not be living at the

time of ny death, his son or whoever nay be his nale
heir or widow may remai nh in possession of the said
vi-l'lages on paynent of the Governnent revenue as an
absol ute owner.

5. The liability for the | and revenue of the said
villages will be with Dhuj Singh and his heirs and
successors; the estate will have no concern with it.
6. Al though Dhuj Singh and hi's heirs are not given

the power of transfer, they will exercise all other rights
of absolute ownership that is to say, the result is that the
proprietor of the estate or ny other heirs and successors

will not eject Dhuj Singh or his heirs or successors in
any way.

7. O course if Dhuj Singh orhis heirs becone ever
heirless then the said villages will not escheat to the

CGovernment but will revert and formpart of the estate."
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Construing the aforementioned ternms vis-a-vis, the right of the
respondent under the said WII, it was held by this Court that he nerely

acquired a life interest and not an absolute interest stating:

"Thus the beneficiaries under the will are Dhuj Singh

hi nsel f and his heirs in succession and to each such heir
or set of heirs the rights of malik are given but w thout
any power of alienation. On the total extinction of this
line of heirs the properties affected by the will are to
revert to the estate. As it was the intention of the testator
that the properties should remain intact till the |ine of
Dhuj Singh was exhausted and each successor was to

enjoy and hold the properties w thout any power of

al i enati on, obviously what the testator wanted was to
create a series of life estates one after another, the
ul'timate reversion being given to the parent estate when
there was a complete failure of heirs. To what extent

such intention could be given effect to by Iaw is another
matter ‘and that we shall consider presently. But it can be
said without hesitation that it was not the intention of the
testator to confer anything but a |life estate upon Dhuj
Singh in respect of the properties covered by the will.

The clause in the will inmposing total restraint on
alienation is also a pointer in the sane direction. In cases
where the intention of the testator is to grant an absol ute
estate, an-attenpt to reduce the powers of the owner by

i mposing restraint on alienation would certainly be
repel l ed on the ground of repugnancy; but where the
restrictions are the primary things which the testator
desires and they are consistent with the whole tenor of

the will, it is a material circunstance to be relied upon
for displacing the presunption of absolute ownership
inmplied in the use of the word "malik". W hold,

therefore, that the courts bel ow were right in holding that
Dhuj Singh had only a life interest in the properties

under the terns of his father’'s will.
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I n Ramachandra Shenoy & anr. v. Ms. Hlda Brite & ors. [(1964) 2

SCR 722], clause 3(c) of the WIIl of an Indian Christian Lady - Ms. Mry

Magdel

ene Coel ho fell for consideration. Noticing the provisions of the

| ndi an Succession Act 10 of 1865, this Court held:

& ors.

"It was common ground that under clause 3(c) the
testatrix intended to confer an absol ute and per nanent
interest on the male children of her daughter, though if
the contentions urged by the appellants were accepted
the legacy in their favour woul d be voi d because there
could l'egally be no gift over after an absolute interest in
favour of their mother. This is on the principle that
where property is given to A absolutely, then whatever
remains of A's death nmust pass to his heirs or under his
wi-l'l and any attenpt to sever the incidents fromthe
absol ute interest by prescribing a different destination
must fail as being repugnant to the interest created. But
the initial question for consideration is whether on a
proper /construction of the will an absolute interest in
favour Severina is established. It is one of the cardina
principles of construction of wills that to the extent that
it is legally possible effect should be given to every
di sposition contained in the will unless the |aw prevents
effect being givento it."

The said principle was reiterated in Navneet Lal alias Rangi v. Coku

[(1976) 1 SCC 630] in the foll ow ng words:

"8. Fromthe earlier decisions of this Court the
following principles, inter alia, are well established:
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(1) I'n construing a document whether in English or in
vernacul ar the fundamental rule is to ascertain the
intention fromthe words used; the surrounding
circunstances are to be considered; but that is only for
the purpose of finding out the intended neani ng of the
wor ds whi ch have actually been enpl oyed. {Ram Gopa

v. Nand Lal [1950 SCR 766]}

(2) In construing the | anguage of the will the court is
entitled to put itself into the testator’s arnthair [Venkata
Nar asi mha v. Parthasarathy (1913) 41 Ind App 51 at p.

72] and is bound to bear in nmind also other matters than
nerely the words used. It nust consider the surrounding

ci rcunst ances, the position of the testator, his famly
relati onship, the probability that he woul d use words in a
particular sense.... But all this is solely as an aid to
arriving ‘at-a right construction of the will, and to
ascertai n-the meani ng of its |anguage when used by that
particular testator in that document. [Venkata

Nar asi mha’ s case (supra) and Gnananbal Ammal v. T.

Raj u Ayyar (1950 SCR 949, 955)]

(3) The true intention of the testator has to be gathered
not by attaching inportance to isolated expressions but

by reading the will ‘as a whole with all its provisions and
i gnoring none of themas redundant or contradictory [Raj
Baj rang Bahadur Singh v. Thakurai n Bakhtraj Kuer

(1953 SCR 232, 240]

(4) The court must accept, if possible; such construction
as would give to every expression sone effect rather

than that which would render any of the expressions

i noperative. The court will |ook at the circunstances
under which the testator makes his will, such as the state
of his property, of his famly and the like. Were
apparently conflicting dispositions can be reconciled by
giving full effect to every word used in a document, such
a construction should be accepted i nstead of a
construction which woul d have the effect of cutting
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down the cl ear neaning of the words used by the
testator. Further, where one of the two reasonable
constructions would lead to intestacy, that should be
di scarded in favour of a construction which does not
create any such hiatus. [Pearey Lal v. Raneshwar Das
(1963 Supp. 2 SCR 834, 839, 842].

(5) It is one of the cardinal principles of construction of
wills that to the extent that it is legally possible effect
shoul d be given to every disposition contained in the wll
unl ess the | aw prevents effect being given to it. O
course, if there are two repugnant provisions conferring
successive interests, if the first interest created is valid
t he subsequent interest cannot take effect but a Court of
construction will proceed to the farthest extent to avoid
repugnancy, so that effect could be given as far as
possi-ble to every testanentary intention contained in the
wi-l'l. {Ramachandra Shenoy v. Ms. Hilda Brite [(1964)

2 SCR 722, 735]}

Recently, this Court in Bajrang Factory Ltd. & Anr. v. University of
Calcutta & ors. [(2007) 7 SCALE 496) hel d:

"43. Wth a viewto ascertain the intention of the maker

of the WII, not only the terns thereof are required to be
taken into consideration but all also circunstances
attending thereto. The WIIl as a whole nust, thus, be

consi dered for the said purpose and not merely the

particul ar part thereof. As the WIIl if read in its entirety,
can be given effect to, it is inperative that nothing
shoul d be read therein.to invalidate the sanme."
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Therein the word ‘devise’ was read as ‘desire’. If this Court is to put
itself into the testator’s arncthair to ascertain his intention fromthe words
used in the WIIl; it nmust take into consideration the surrounding
circunstances, the position of the testator, his famly relationships, and
attach inmportance to isolated expressions so as to give effect to all the

clauses in the WII rather than maki ng sone of it inoperative.

This Court-again in Anil Kak v. Kumari Sharda Raje reported in 2008
(6) SCALE 597 held:

"The testator’s intention is collected froma

consi deration of the whole WIl and not froma part of it.
If two parts of the same WIl are wholly irreconcil abl e,
the court of |law would not be.in a position to conme to a
finding that the WIIl dated 4.11.1992 could be given

effect to irrespective of the appendices. In construing a
WIIl, no doubt all possible contiingencies are required to
be taken.into consideration. Even if a part is invalid, the
entire docunent need not be invalidated, only if it forns

a severable part.”

There cannot be any doubt whatsoever that in the event of
i nconsi stency between two parts in.the WIIl, the |ast shall prevail having

regard to Section 88 of the Act, but, once it is possible to'give effect to both
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the cl auses which al though apparently appears to be irreconcil eable, the

court should take recourse thereto.

Section 119 of the Indian Succession Act al so speaks about
post ponenent of the date of vesting of |egacy when one of the brothers after
the death of his sister becane entitled to possess a dwelling house
absolutely. In our opinion, the testator was of the opinion that the life
i nterested should only be created in favour of his sister Meena Bose. This,
however, woul d not mean as has been contended by M. Dave that the suit

for partition was not maintainable.

A suit for partition could be maintainable subject, of course, to the
declaration that the interest of the respondent - plaintiff is confined to life

interest only. To the aforenentioned extent only this Appeal succeeds.

11. The appeal is allowed to the aforenenti oned extent. There

shall be no order as to costs.

[ Lokeshwar Si ngh Pant a]

New Del hi ;
May 14, 2008
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